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Moving Beyond Daubert and Frye and the Standards for the Admission of
Psychological Evaluations and Related Testimony in Child Custody Disputes

By David I. Grund
Grund & Leavitt, PC.

Editor’s Note: The follow-
ing was delivered at Grund &
Leavitt’s “Cutting-Edge Child
Custody Symposium” prior
to the enactment on January
1, 2016, of the new lllinois
Marriage and Dissolution of
Marriage Act. Mr. Grund ac-
knowledges the assistance
of Danielle Kestnbaum, who
now practices law in North
Carolina.

Introduction

A number of U.S. Courts
have established legal stan-
dards by which child-custo-
dy evaluations are rendered
(see 750 ILCS 5/604(b);
750 ILCS 5/604.5; and 750
ILCS/605). In large urban
areas, psychologists and
other mental health profes-
sionals typically perform
child-custody evaluations. In
smaller jurisdictions, attor-
neys conduct custody eval-
uations or GALs appointed
by the courts. But regardless
of whether a child-custody
evaluation is performed by
a mental health professional
or a layperson appointed by
a court, a consistent prob-
lem is that few states have

adopted standards by which
custody evaluations are per-
formed. Consequently, there
are no uniform methods by
which custody evaluations
are performed. Indeed, in
most states, there are no
training, educational, or ex-
perience requirements by
which evaluators are se-
lected; nor are there rules
in place which mandate
the do’s and don’ts of such
things as ex parte commu-
nication, procedure, data
gathering, scope, testing, or
admission of expert testimo-
ny.

The American Academy
of Child and Adolescent
Psychiatry (AACAP), the
American Psychological
Association (APA), the As-
sociation of Family Concilia-
tion Courts (AFCC), and the
American Academy of Mat-
rimonial Lawyers (AAML),
have developed guidelines
and standards for child-cus-
tody evaluations.

For example, the APA re-
vised its guidelines in Feb-
ruary 2009. They consist of
14 individual guidelines that
are aspirational in nature
and not mandatory upon its
members, nor are they in-
tended to be either manda-
tory or exhaustive.

Likewise, in 2006, the As-
sociation of Family and Con-
ciliation Courts (AFCC), an
interdisciplinary group of at-
torneys, judges and mental
health professionals with a
shared interest in family law,
published its revised Mod-
el Standards of Practice for

Child Custody Evaluations.
The purpose of the adop-
tion of these standards was
to contribute to the ongoing
education of evaluators and
to promote good practice so
that the work done by cus-
tody evaluators may be pub-
licly accepted.

While similar to the AFCC
in purpose, the focus of
the AAML’s model is to
emphasize a common un-
derstanding between the
mental health professionals
and the legal professionals.
During his presidency of the
AAML, Gae Ferro formed a
committee to prepare uni-
form child-custody evalua-
tion standards. The intent of
these published standards
is to aid those professionals
to have a common under-
standing of the necessary
training, skill, and experi-
ence required to conduct
a custody evaluation and
that courts utilize these
standards in their selection
of custody evaluators. The
committee developed these
standards in consideration
of the then existing guide-
lines (the AFCC Model Stan-
dards and APA guidelines).
In doing so, the committee
utilized and incorporated
into its standards for deter-
mining expertise the two
leading cases for the de-
termination of the admissi-
bility of scientific evidence,
Daubert v. Merrell Daw Phar-
maceuticals, Inc., 509 U.S.
579, 113 S. Ct. 2786 (1993),
and Frye v. United States,
293 F. 1013 (D.C. Cir. 1923).

Finally, the AACAP estab-
lished its “Practice Parame-
ters for Child Custody Eval-
uations” in 1997. I'm told by
Dr. Kraus, who is presently
leading the committee, that
these practice parameters
are being revised. As they
now stand, they are merely
a guide for clinicians to eval-
uate the often delicate and
complex issues surrounding
a child custody dispute.

Thus, there are outstand-
ing groups of committed
and earnest professional
working to bring standards
to child-custody evalua-
tions, but their efforts have
unfortunately been largely
ignored.

In most jurisdictions, nei-
ther the courts nor their
custody evaluators are
given any guidelines for
performing an evaluation.
However, California is one
notable exception. The rules
of court adopted under its
Family Code Paragraph 211
and Paragraph 3117 (Rules
5.220 through 5.235) set
out the scope, qualification
requirements (training, ed-
ucation, experience), report
writing, and ethics (prohibit-
ing ex parte communication
by the evaluators with attor-
neys and the court) for eval-
uators, as well as establish
the process, methodology
and qualifications of evalua-
tors and their assessments.

In sum, | believe lllinois
(and other states) need to do
what California did — create
clear standards for the qual-
ification of child-custody
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evaluators, their methodolo-
gy, and their evaluations, as
well as provide clear ethical
guidelines and procedures
for those professionals, at-
torneys, and the courts. To
that end, the legal communi-
ty, the mental health profes-
sion, the court, and the leg-
islature need get together
and put forth a coordinated
effort towards this important
goal. Children deserve no
less.

Background

Between 1923 and 1993,
the standard for the admis-
sibility of expert testimony
outlined in the landmark
case, Frye v United States,
293 F. 1013 (D.C. Cir 1923),
reigned supreme across
the United States, not only
in federal court, but also in
the majority of state court
systems. In the Frye case,
the D.C. Circuit Court of
Appeals was faced with the
novel question of wheth-
er or not a deception test,
which was a predecessor
to the modern polygraph,
and which was offered by
the defendant, should have
been admitted into evidence
over the state’s objection.
The D.C. Circuit held that
the district court properly ex-
cluded the deception test. In
reaching its conclusion, the
D.C. Circuit emphasized that
the standard for admissibili-
ty of scientific expert opinion
or testimony is that the sci-
ence upon which it is based
must “have gained general
acceptance in the particular
field in which it belongs.” Id
at 1014. The “general ac-
ceptance” standard quickly

took hold throughout the
federal court system, and
spread to a majority of the
state court systems as well.
Daubert v. Merrell Dow Phar-
maceuticals, Inc. 509 U.S.
579 (1993) (citing E. Green
& C. Nesson, Problems,
Cases, and Materials on Evi-
dence 649 (1983)). It should
be noted that the Frye stan-
dard of general acceptance,
in its true form, applies ex-
clusively to novel scientific

techniques. Daubert, 509
U.S. 579 at 592.
In 1993, the Supreme

Court of the United States
held that the “general ac-
ceptance” standard devel-
oped in Frye had been su-
perseded by Rule 702 of the
1975 Federal Rules of Evi-
dence (FREs). Id. Daubert v.
Merrell Dow has been con-
sidered a watershed case in
the area of expert testimony,
as it outlined new and more
extensive guidelines for de-
termining admissibility in
regards to expert testimony.
The Daubert case involved
suits brought on behalf of
minors who had been born
with severe birth defects,
allegedly due to their moth-
ers’ ingestion of the defen-
dant’s drug, Bendectin, in
utero. Expert testimony was
offered by the plaintiffs to
establish the causal connec-
tion between the ingestion
of Bendectin by the moth-
ers and the subsequent de-
velopment of severe birth
defects in their children. /d.
However, because the tes-
timony involved a scientific
approach that had not yet
gained general acceptance
in the scientific community,

the testimony was barred
under the Frye standard. /d.
As a result, the defendants
prevailed on their motion for
summary judgment. /d. The
Supreme Court, however,
vacated the summary judg-
ment, holding that: the 1975
FREs superseded the Frye
standard; the FREs were
meant to relax the traditional
barriers to opinion testimo-
ny; the FREs do not require
“general acceptance” in the
scientific community; and
the trial court judges are
meant to serve as the “gate-
keepers” to the admission of
expert testimony. /d.

The Daubert Court further
elaborated upon the stan-
dard to be utilized by judges
in their role as gatekeeper
by providing a non-exhaus-
tive, non-binding list of fac-
tors to be considered. /d at
592. Pursuant to rule 104(a),
the judge must determine
whether the proposed tes-
timony involves “(1) scien-
tific knowledge that (2) will
assist the trier of fact to un-
derstand or determine a fact
in issue.” Id at 592. In order
to make this determination,
judges are to consider var-
ious factors, including, but
not limited to: whether or
not the theory or technique
can be or has been test-
ed; whether or not it has
been subjected to peer re-
view and/or publication;
its known or potential error
rate and the maintenance
of standards related to its
control; and whether it has
gained widespread accep-
tance within the relevant sci-
entific community (empha-
sis added). /d. In the years

since the Daubert standard
was announced in 1993, it
has been adopted by not
only the federal courts, but
also by an increasing num-
ber of state courts. Notably,
however, several states, in-
cluding large and influential
states such as lllinois, New
York, Florida, and California,
have refused to adopt the
Daubert standard, opting
instead to maintain the Frye
general acceptance stan-
dard of admissibility.
Perhaps more important-
ly, even where Daubert has
been adopted as the stan-
dard for admissibility, the
way in which that standard
has been interpreted varies
significantly across jurisdic-
tions. For example, despite
the fact that the Daubert
Court explicitly stated that
the FREs, which govern the
admissibility of expert testi-
mony, were meant to relax
traditional barriers to expert
opinion testimony, Daubert,
509 U.S. 579 at 588, many of
the courts that have adopted
the Daubert approach have
interpreted the standard as
a more stringent one; as a
way to keep “junk science”
out of our courts. Dixon, L.
and Gill, B., Changes in the
Standards for Admitting Ex-
pert Evidence in Federal
Civil Cases Since the Deci-
sion. RAND Institute for Civil
Justice, 2002. Therefore,
whereas the purpose of the
Daubert decision was to
clarify the standard for the
admissibility of expert opin-
ion testimony, the result has
been increased confusion
and an increasing divide in
the way jurisdictions apply
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the standard, with some
jurisdictions interpreting
Daubert as a significantly
relaxed standard in com-
parison to Frye, while others
hold that it is a more strin-
gent one. See United States
v. Brown, 415 F3d 1257
(11th Cir. 2005), cert denied,
126 S.Ct. 1570 (2006); Jef-
fry D. Cutler, Implications of
Strict Scrutiny of Scientific
Evidence: Does Daubert
Deal a Death Blow to Toxic
Tort Plaintiffs?, 10 J. ENVTL.
L. & LITIG. 189, 214 (1995).

Finally, in the years since
Daubert was decided, the
Supreme Court has handed
down two decisions explic-
itly related to Daubert: G.E.
v. Joiner, decided in 1997,
and Kumho v. Carmichael,
decided in 1999. In Join-
er, the Supreme Court held
that the abuse of discretion
standard is the appropriate
standard for reviewing a
district court’s ruling on an
evidentiary hearing. G.E. v.
Joiner, 522 U.S. 136 (1997).
Two years later, in 1999, the
Supreme Court held that the
Daubert standard applies
not only to scientific expert
testimony, but also to other
expert testimony. Kumho v.
Carmichael, 526 U.S. 137 at
p. 152. Of particular signifi-
cance to the discussion be-
low, the Kumho Court held
that expert testimony that
is based upon professional
studies or professional or
personal experience must
also meet the Daubert stan-
dard in order to be admissi-
ble. /Id.

Application to Child
Custody Proceedings
Domestic relations laws,
which govern child custody
disputes, are the exclusive
province of the states, and
as such, the Daubert de-
cision and its progeny did
not automatically bind fam-
ily courts across the coun-
try. See Rose v. Rose, 484
U.S.619 (1987). Nonethe-
less, because approximate-
ly half of the state court sys-
tems throughout the country
have adopted some varia-
tion of the Daubert standard,
whether by legislation or by
judicial determination, it is
necessary to consider the
implications of both stan-
dards in regards to the ad-
missibility of child custody
evaluations. See Bernstein,
David Eliot and Jackson,
Jeffrey D., The Daubert Tril-
ogy in the States. Jurimet-
rics, Vol. 44, 2004; Helland,
Eric A. and Klick, Jonathan,
Does Anyone Get Stopped
at the Gate? An Empirical As-
sessment of the Daubert Tril-
ogy in the States (March 20,
2009). U of Penn, Inst for Law
& Econ Research Paper No.
09-12; Robert Day School of
Economics and Finance Re-
search Paper No. 2009-06
(Available at http://dx.doi.
org/l 0.2139/ssrn.1370518.)
Additionally, some states
that have adopted the
Daubert standard have also
adopted Joiner and Kumho,
while others have declined
to adopt one or both of the
latter decisions. /d. In short,
with regards to domestic re-
lations law, the standard of
admissibility for expert opin-
ions is anything but uniform,

as some states adhere to
Frye; some to their own test;
some to Daubert alone; oth-
ers to Daubert and one of its
progeny; and still others to
the whole Daubert trilogy,
the exact meaning of which
differs across jurisdictional
lines. Id.

As in other areas of the
law, trial courts are grant-
ed broad discretion in their
adjudication of domestic re-
lations cases. The strength
of the trial court’s power in
child custody disputes is
bolstered by the Supreme
Court’s holding in Joiner,
which requires that eviden-
tiary rulings be reviewed un-
der an abuse of discretion
standard, a standard that is
highly deferential to the tri-
al court. Joiner, 522 U.S. at
143. It is perhaps due to the
combination of the signifi-
cantvariation in the standard
of admissibility of expert tes-
timony; the broad discretion
of the trial court; the defer-
ential standard of review;
the fact that a custody eval-
uator’s testimony is merely
one of numerous factors to
be considered in determin-
ing custody (see, e.g. 750
ILCS 5/603); that the judge
is free to reject the expert’s
recommendation; and eco-
nomic factors that there are
relatively few appellate court
opinions or scholarly articles
regarding the admissibility
of child custody evaluations
and related testimony.

Frye Analysis

Further understanding can
perhaps best be elucidated
through examination of a
few specific cases wherein

the admission of expert tes-
timony aimed at influencing
the ultimate custody deter-
mination was scrutinized.
Notably, as can be seen by
the selection of cases here,
some of the most thorough
(published) discussions of
the admissibility of custody
evaluations and other relat-
ed psychological testimony
have been raised in Frye
states. See People v. Mc-
Kown, 236 lll.2d 278; In re
Marriage of Jawad, 326 lIl.
App.3d 141; In re Marriage
of Gambla, 376 IIl.App.3d
441; Matter of Faith D.A., 946
N.Y.S.2d 69. These cases
examine three key issues:
what is science; are custo-
dy and other psychological
evaluations “scientific” and
therefore the appropriate
subjects of Frye hearings;
and if so, is a typical child
custody evaluation admissi-
ble?

As outlined above, expert
testimony need only meet
the Frye standard of admis-
sibility if it is considered to
be based upon “science,”
indeed “novel” science.
Daubert, 509 U.S. 579. One
can certainly imagine an ar-
gument that custody evalua-
tions and other related psy-
chological evaluations are
not science at all, and are
therefore need not pass the
Frye test. However, at least
in lllinois, this argument
stands on shaky ground.
In People v McKown, the II-
linois Supreme Court held
that evidence that is labeled
as “scientific” carries signifi-
cantly greater weight; that
accordingly, scientific evi-
dence must meet the Frye
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standard; and that “scientif-
ic” means that it is the prod-
uct of scientific studies or
tests. McKown, 236 lll.2d. It
would seem, then, that un-
der lllinois law, a custody
evaluation that relies solely
upon personal evaluations
would not be considered
“scientific” evidence, and
because it would not be giv-
en the extra weight of label-
ing it “scientific,” it would not
be the appropriate subject
of a Frye hearing. However,
it is not realistic to think that
an expert would present an
evaluation or offer testimony
that did not include reliance
on test, studies, or both.
This is clearly illustrated
in the case of In re Jawad.
Jawad, 326 lll.App.3d.

In re Jawad involved a
petition for a preliminary in-
junction in the midst of an
ongoing dissolution pro-
ceeding, which was to in-
clude a determination as to
the custody of the parties’
three minor children. Id at
142-3. The mother peti-
tioned for a temporary in-
junction to require that visi-
tation between the children
and their father be super-
vised, as she feared that the
father, a dual citizen of the
U.S. and Iraq, would abduct
their children and take them
to Iraq. /d at 143. In support
of her petition, the mother
offered the expert testimo-
ny of Maureen Dabbagh, a
consultant in international
child abduction, who con-
cluded that there was a
“grave risk” that the father
would flee with the children.
Id at 147; 149. Dabbagh tes-
tified that she had been in-

volved in approximately 300
international abduction cas-
es, that she had spoken on
the topic several times, and
that she had done extensive
research though she had
no formal education in in-
ternational child abduction.
Id. The father objected to
her testimony, arguing that
Dabbagh was unable to es-
tablish that her opinion was
based on a body of knowl-
edge or standards that had
been accepted, but the trial
court allowed her to testify
as a non-scientific expert. Id
at 148.

The trial court ultimate-
ly chose to discredit Dab-
bagh’s testimony, and the
mother’s petition was de-
nied. /d. at 151. On appeal,
the mother argued that the
trial court had abused its
discretion in denying her pe-
tition. /d. In order to address
the mother’s argument, the
appellate court analyzed the
admissibility of Dabbagh’s
testimony, which it viewed as
the essential component of
the mother’s petition. /d. At
151-3. The Appellate Court
noted that the evidence
would be relevant and that
it was therefore necessary
to determine whether or not
the evidence was “scientif-
ic,” thus implicating the Frye
standard. /d. at 153. Citing
Dabbagh’s use of factors
that had been drawn from
the literature and studies of
psychologists in the field,
the Appellate Court held
that her opinion was based
upon a (novel) form of “sci-
ence” and therefore should
have been subjected to a
Frye analysis. Id. at 154. It

should be noted that while
a custody evaluation and
psychological evaluations
of the parents had been or-
dered and performed, and
were utilized in Dabbagh’s
analysis, their admissibility
was neither challenged, nor
discussed. /d.

In re Marriage of Gambia
involved a prolonged cus-
tody battle in which both
of the two custody evalu-
ators involved in the case
recommended that prima-
ry custody be awarded to
the father. Gambia, 376 I
App.3d at 446; 449. The
mother attempted to dis-
credit the validity of their
recommendations through
the testimony of her own ex-
perts who posited that the
custody evaluators failed to
consider certain critical fac-
tors in their analysis of the
psychological tests and in
drawing their conclusions.
Id. at 454-5. Ultimately, the
trial court awarded custody
to the mother, and the fa-
ther appealed, contended
that its decision was against
the manifest weight of the
evidence and, pertinent to
the discussion here, that the
trial court erred in admitting
the testimony of the moth-
er’s expert, Dr. Thomas. /d.
at 459. The father argued
that Dr. Thomas’ opinion
in regards to the effect that
the mother’s race could be
expected to have upon both
the testing results and also
the child’s identity formation
did not meet the Frye stan-
dard for admissibility. /d.

In analyzing the latter ar-
gument, the Appellate Court
reaffirmed that the Frye test

applies only to “novel” sci-
entific evidence. Id. at 460.
Of note, the Court appeared
to conclude without con-
sideration that the evidence
sought to be introduced re-
lied upon scientific theory.
Id. Drawing upon evidence
introduced by the other
experts in the case, which
acknowledged the theo-
ries upon which Dr. Thom-
as based her opinion (but
which the other experts felt
was not determinative in this
particular case), the Appel-
late Court held that a Frye
hearing was not necessary
to admit Dr. Thomas’ ex-
pert opinion because while
based upon scientific theo-
ry, it was not based upon a
“novel” scientific theory. Id.
at 461.

It is not difficult, based
upon the analyses present-
ed in these lllinois cases, to
reach the conclusion that
most child custody evalu-
ations, which tend to rely
on scientific literature and
tests, will be deemed to be
scientific, but will often fall
outside of the scope of Frye
analysis due to the fact that
custody evaluators do not
typically utilize theories that
“do not resemble something
formerly known or used.”
Donaldson v. Cent. lll. Pub.
Serv. Co., 199 1ll. 2d 63 at 79,
quoting Webster’s Third In-
ternational Dictionary 1546
(1993).

Daubert Analysis

As outlined above, there
is no clear consensus as to
what the Daubert standard
means in terms of whether
the admission of scientif-
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ic expert opinion is more
or less challenging under
Daubert than under Frye or
other standards. See Cutler
(1995). Notwithstanding the
lack of uniformity and clari-
ty, In re D.C.J., a 2012 case
from the Court of Appeals of
Ohio, demonstrates how the
analysis of the admissibility
of expert testimony in child
custody disputes might play
out in at least some Daubert
states. In re D.C.J. involved
a long, drawn-out custody
battle between a father and
the child’s maternal grand-
parents. In re D.C.J., 976
N.E.2d 931 at 934-5. At tri-
al, the father’s attorney re-
quested a Daubert hearing
as to the admissibility of the
court-appointed child cus-
tody evaluator’s testimony,
which recommended that
custody be granted to the
grandparents. /d. at 938-9.
The father’'s Daubert objec-
tion was granted in part, and
the expert was not allowed
to testify as to any collater-
al information that was uti-
lized during the process of
his evaluation or in coming
to his conclusions. Id. The
grandparents filed a timely
appeal, asserting, among
other things, that the court’s
awarding custody to the fa-
ther was against the mani-
fest weight of the evidence
and that, germane to the
discussion at hand, the trial
court had erred in limiting
the custody evaluator’s tes-
timony. /d. at 935; 937.

The Appellate Court first
noted the broad discretion
afforded the trial court in
determining the admissibil-
ity of expert testimony and

then reaffirmed that Ohio is
a Daubert state that adheres
not only to the standard
outlined in Daubert as to
scientific expert testimony,
but also to its extension to
all expert testimony, as an-
nounced in Kumho. Id. at
938. In holding that the trial
court had committed an er-
ror in barring the expert from
testifying as to collateral
information that he utilized
in the process of his evalu-
ation, the Appellate Court
emphasized that “relevant
evidence based on valid
principles will satisfy the
threshold reliability standard
for the admission of expert
testimony.” /d. at 940, quot-
ing State v. Nameth, 82 Ohio
St.3d 202, 211. The Court
appeared to conclude, with-
out so stating, that the prac-
tice among child custody
evaluators of relying upon
collateral data and sourc-
es of information is based
upon valid principles and
therefore meets the thresh-
old of reliability required by
Daubert.

What Does and Should
This Mean for Lawyers?
The limited research dis-
cussed above suggests that
the ultimate admissibility of
a child evaluator’s or related
psychological evaluator’'s
testimony is not likely to
change based solely upon
whether a Frye or a Daubert
standard is applied. This is
likely due, in no small part,
to the existence of standards
in regards to how child cus-
tody evaluations are to be
carried out. The American
Academy of Child and Ado-

lescent Psychiatry (AACAP),
the American Psychologi-
cal Association (APA), the
Association of Family and
Conciliation Courts (AFCC),
and the American Acade-
my of Matrimonial Lawyers
(AAML) have all published
guidelines and standards
to be implemented by child
custody evaluators. Most
evaluators, when ques-
tioned by the court or by
counsel are likely, then, to
be able to point to one of
these organization’s guide-
lines as providing a frame of
reference for their evaluation
in any given case, and to
therefore avoid being barred
from testifying under either a
Frye or a Daubert standard.
Considering, however, that
the wellbeing of children is
at stake, why should this
be enough? Indeed, why
should lllinois and other
court systems settle for any-
thing less than a uniform set
of standards and guidelines
when it comes to child cus-
tody evaluations?

Attorneys and other con-
cerned professionals across
the country have begun to
ask just this question, which
led to the adoption in Califor-
nia of rules that outline not
only the methodology and
process that must be utilized
by child custody evaluators,
but also provides parame-
ters for the scope of the eval-
uation, the way in which the
associated report should be
written, and the ethical and
qualification  requirements
that evaluators must meet
in order to provide their ex-
pert opinion to the courts.
See California Family Code

Paragraphs 211 and 3117.
Uniform rules, such as those
that now govern in Califor-
nia, if formulated by com-
petent attorneys and mental
health care professionals,
could have a far greater and
more positive impact upon
the admissibility of child
custody evaluations than
either Frye or Daubert have:
they could consistently keep
so-called “junk science” out
of the family courts, where
the well-being of our future
leaders is at stake, and
where “junk science” should
have no place.
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